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ABSTRACT: The financial damage from poor performing cladding systems in New Zealand has 
been estimated in the billions of dollars. Any homeowner inheriting or owning a building 
systemically leaking has liabilities often in the region of several hundred thousand dollars. 
Redress through the courts or through the Weathertight Tribunal Service is frustratingly slow and 
often extremely expensive.  Now the NZ government has instigated a compensation package to 
aid homeowners in repairing their leaking homes, but only if they agree not to pursue redress 
from the local government agencies overseeing the building consent and construction process 
that contributed to these deficiencies in the first place.  

The Proposed Weathertight Homes Resolution Service (Financial Assistance Package) 
Amendment Bill received its 2nd reading in Parliament in May 2011. This paper will explore the 
reasons leading up to its introduction,  examine the thrust of the submissions made to the Local 
Government and Environment Select committee, and explore the implications for the home 
owner and building construction quality here in New Zealand.  

Conference Theme: Construction Technology.  

Keywords: Leaking buildings. Building Code Policy, Construction Technology 

1 INTRODUCTION 

The introduction of the Homes Resolution Services (Financial Assistance Package) Amendment Bill into 
Parliament in December 2010 and subsequent 2nd reading in May 2011 marks a further step in the 
Country’s attempt to mitigate the considerable loss that the leaky building Scenario has been to the New 
Zealand building industry and building public. It is another step in a long line of legislative reactions that 
began with the publication of, and reaction to, the Hunn report some 10 years earlier. The Government 
had set up the Hunn report, also called the Overview Group into Weathertightness of Buildings, in 2002 
to investigate growing apprehension at the number of cladding failures apparent in domestic buildings 
within New Zealand. (Hunn, D., Bond, I. and Kernohan, D., 2002). 

The Hunn report nominated a significant number of contributory causes to the increased incident of 
leaking buildings here in New Zealand. They included inadequacies in Building Code documents, 
inadequate documentation supplied for building consent, poor checking procedures, inadequacy of 
building products and poor supervision on site. 

 
Public reaction to this report was such that Government felt compelled to put into place additional 
procedures designed to restore public confidence in the building industry. One of these was the 
Weathertight Homes Resolution Service Act 2002, legislation that set up a framework for mediation and 
adjudication between owner, contractor and other stakeholders. This act was later replaced by the 
Weathertight Homes Resolution Service Act 2006, which came into force on 1st April 2007, creating in 
turn the Weathertight Homes Tribunal, a judicially independent Tribunal providing adjudication on 
matters of weathertightness. (Ministry of Justice, 2011) 

Additional initiatives included the movement of the Building Industry Authority (BIA), a crown entity, from 
the Internal Affairs ministry to the more proactive Ministry of Economic Development. Further 
Government intentions to tighten up controls were signaled in March 2003 through this Ministry, 
culminating in the introduction of a major piece of new legislation, the Building Act 2004. This Bill was 
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read in Parliament on August 29th 2003 and came into effect in November 2004. (Murphy C & Frost G, 
2004).  

At the same time, facing strong criticism from the public and media over inadequacies in the BIA’s role 
within the ongoing saga, the government in November 2004 established the new Department of Building 
and Housing and absorbed the Building Industry Authority functions into this new Department. 

1.1 Reasons for these Legislative Changes:  
The rapid uptake of new cladding materials in the 1980s saw a decrease in the use of the traditional 
weatherboard and brick construction here in NZ and increased use of both face sealed proprietary rigid 
sheet cladding systems and the once commonly used, but largely forgotten, traditional stucco cladding 
system. The upsurge in the use of these “new” cladding materials coincided with other changes in the 
building industry. The running down of the apprenticeship programme, a rise in the number of apartment 
buildings under construction and a corresponding move away from traditional fixed price contracts to 
other forms of construction procurement to meet the rapid growth in this particular corner of the housing 
sector, all combined to create a period of uncertainty that saw many operators handling new systems 
and materials in complex building forms without the necessary background and training. (Murphy, 2000) 

In 1996, five years after the introduction of the first nationally binding performance based New Zealand 
Building Code, a change was made to the NZ Standard NZ3602 to allow the use of untreated kiln-dried 
pinus radiata in timber house framing. This change, subsequently retracted in 2004, has had significant 
and long-term consequences for the NZ building industry. It heralded in a period where moisture 
problems became the single most common reason for unsatisfactory building performance in New 
Zealand. (Murphy, 2003). 

The pre Building Act environment traditionally saw inspectorate attention during construction 
concentrated on the structural aspects of the building framework, typically the structural integrity of the 
flooring, walls (including bracing) and roof. Cladding integrity and the inspection thereof were not 
considered as important elements in the checking process. Cladding design and installation methods on 
the other hand, followed well-formulated design and build procedures using materials familiar to the 
industry. By and large, for these traditional brick and timber weatherboard structures, particularly where 
free of insulation, this approach to construction oversight was satisfactory.  

The advent of more complex cladding systems, elevation profiles and larger, more complex structures 
within the domestic market in the 1980s and 1990s, along with the introduction of monolithic type face 
fixed cladding systems, cavity insulation and kiln dried chemical free timber studs meant this approach 
was no longer sufficient. Yet both designer and the local authority consent processor were slow to adapt 
to these new conditions. 

 

Figure 1: Defect v Cladding Cases –  (Murphy C P (2000)) 

Deficiencies in the external building fabric continued to become apparent as inquiry and debate over the 
quality of construction intensified. In 2001 a report by the author (Murphy, 2000) that surveyed some 
287 pre-purchase reports indicated some 60% of the dwellings inspected let in moisture through the 
cladding to an unacceptable degree. Whilst buildings in New Zealand had always leaked to some 
degree (NZ is a coastal climate and capable of extreme climate variation) what was different and new 
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and picked up by the survey, was the significant percentage increase in cladding systems letting in 
moisture (compared to building defects) in the period following the introduction of the National Building 
Code in 1991. This can be clearly seen in Figure 1, where the graph columns indicating defects for the 
cladding case reviewed is to a similar proportion for all periods except the 1990s. In this last column the 
ratio of defects to the number of cladding cases reviewed increases significantly. 

2 ADDITIONAL LEGISLATIVE CHANGES:   

2.1 The Introduction of the Building Act 2004.  
The Building Act 2004 saw a considerable tightening up of procedures and policies surrounding the 
implementation of building controls. These may be summarized as follows: 

• Changes to the Durability Regime (B2/AS1) -Timber Tr eatment. 
These changes, re-instigating timber treatment requirements removed in 1996, met strong resistance 
from some quarters in the lead-up submission process, particularly from timber industry suppliers and 
millers who saw severe restrictions in the traditional use of the Douglas Fir species as a result of 
increased treatment requirements.  

• Changes to Acceptable Solution E2/AS1 External Moisture .  
Revision of this Acceptable Solution within the Building Code was extensive and marked the first serious 
attempt to document in a prescriptive way standard domestic building practice since the Building Code 
was first introduced in 1991. Of particular note was the reintroduction to the building fraternity of the 
window flashing system, devices and systems largely lost to the industry since the introduction of the 
aluminum window in the 1970s and 1980s replaced the more traditional timber window profiles. Also 
significant was an attempt for the first time to access the degree of exposure of a particular building on a 
site based on the complexity of the elevation profile and its exposure to the elements, and to prescribe 
levels of compliance for the cladding system based on the results, a procedure that has seen the 
introduction of the drained cavity as an almost permanent feature of the domestic building envelope 

• Licensed Building Practitioner Scheme. 
A long-term proposal to license Builders was introduced to redress the respective deficiency identified in 
the Hunn Report causes outlined above. Come March 2012 the consequences surrounding licensing 
tighten, with persons not licensed restricted from undertaking and signing off responsibility for certain 
types of building work, including, as can be expected, work associated with the construction of the 
weathertight cladding system, the primary structure, including foundations and framing, and the design 
of certain types of fire systems in small to medium sized residential apartments. In 2015 this 
competency based system moves to a qualification based one, with applicants after this date needing 
the appropriate trade qualification to qualify. 

• Territorial Authority Accreditation System 
A rigorous and comprehensive approval system, as outlined in the introduction, has replaced the laissez 
faire attitude of yesterday. An accreditation scheme regime for local councils instigated by the 2004 
Building Act rewards competent Authorities and potentially removes the right to process building 
consents from the less able. It enables those displaying the appropriate competency skills to becoming 
Building Consent Authorities. 

2.2 The 2009 Review of the Building Act 2004.   
Whilst not wanting to take the ‘foot off the accelerator’ in terms of compliance for appropriately complex 
structures, the Government had concerns that the parts of the Act are now too cumbersome, too costly 
to administer and not achieving the outcomes required by the Act’s key principles. To quote the Minister 
of Building, there was a need to “…strike a better balance between the amount of control, the level of 
risk, and the capability and responsibility of those involved. (Department of Building and Housing, 2010) 

3.0 THE WEATHERTIGHT HOMES RESOLUTION SERVICE (FINA NCIAL 
ASSISTANCE PACKAGE) AMENDMENT BILL . 

The Price Waterhouse Coopers research report, completed in 2009 was a recent attempt to bed down 
the costs to the economy of the long standing repairs likely as a result of systemic failure in the external 
cladding systems of residential buildings (Price Waterhouse Coopers, 2009). PWC’s estimate of $11.3 
billion for failure costs to 42,000 dwellings is a projected increase from earlier reports and suggests 
most of the damage is still yet to be reported or indeed repaired. This is because: problems are not yet 
manifest, owners are in denial or lack finance to attend to litigation to recover costs or make repairs, 
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there are procedural obstructions in claims within multi-unit complexes and, of particular concern, the 
slower manifestation of problems in the drier areas of the country (PWC, 2009:2). 

Table 1: Cost Estimate Comparison  

Analysis Source  Year  Estimate no. homes with 
weather tightness issues 

Estimated cost 
assessed in  

2008 $ 

PwC Report (2009) 2009 42,000 $11.3 Billion  

PwC Report 2005 12,000 $1.1 Billion  

CINZ (2009) 2000 11,270 $890Million.  

 

A comparison table (Table 1) estimates the projected costs to the economy in 2008 terms over time. 
The Covec report (Irvine et al, 2010) compares the cost of leaking buildings in a scale of natural 
disasters (Figure 2). 

 

Figure 2: Cost Comparisons –Leaking Buildings (Irvi ne et al 2010) 

The Price Waterhouse Coopers report does indicate some grounds for optimism (PWC, 2009:3) in that 
failure rates since 2006 appear to be much lower than in previous years, suggesting changes in the 
regulatory requirements and building practices have addressed the major problems identified in the past 
and reduced the incidence of weathertightness issues.   

If this is so, it suggests that the many changes brought to the Building Act 2004 discussed in this paper 
have begun to bear results. If so, why would the current Government wish to instigate the legislation in 
the form of the Financial Assistance Packages Amendment Bill, now before Parliament seven years 
after the last comprehensive review of the Building Act in 2004?  

The reasons for the legislation reflect apprehensions round the performance of the various stakeholders 
operating in this post 2004 environment. It also reflects Government apprehension hinted in the PWC 
report, that despite lower failure rates since 2006, there is plenty of more bad news to come!  Another 
concern is the collateral damage from assessing fault, such as the assertion made in the Covec report 
that a significant proportion of cost to the country from poor quality building comes from expenses “other 
than actual repair costs.” If, for example, the PWC figure of $11.3 billion is taken as an all up indicative 
cost, then, suggests the Covec report, only about $8 billion would be spent on “actual repair” costs. The 
balance would go to fund the costs of litigation and dispute resolution, which between them account 
“..for over a quarter of the total cost”. (Irvine et al, 2009:1) 

Another imperative could be an ethical one. The government is at pains to state that its involvement as 
one necessitated by the size and scale of the problem rather than moral obligation:  

Even though the Government has no legal liability, the magnitude of the issue means central 
government involvement is essential if we are going to find a way forward. (Williamson, 2011)  
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Owners who qualify (there are limits to those that do) and volunteer into the scheme (it is not 
compulsory) will see the Government pay 25 per cent of the agreed repair costs. The participating 
Territorial Authority that approved the original construction will also pay 25 per cent, leaving the balance 
(50%) to be paid by the homeowner 

3.1  The Submission Process  and Responses  
Unlike the ongoing review of the 2004 Building Act, where a call for submissions followed a positional 
Document (Cost Effective quality: next generation building control in New Zealand), put out by the 
Department of Building and Housing, consultation took the normal parliamentary select committee route 
with public submissions invited subsequent to the 1st reading of the bill in December 2010. Responses 
to the select committee’s request for submissions were also more muted, with some 47 recorded 
submission acknowledged in the NZ Parliament Committee documents. This compares with some 380+ 
submissions to earlier requests relating to the Building Act review and the controversial submissions on 
timber treatment (Murphy C. & Frost G., 2004).  

3.1.1  Submissions from Building Consent Authorities :  
These organizations were large Territorial Authorities accredited with issuing building consents. They, 
particularly in the case of the largest, the Auckland Council where the majority of the leaking buildings 
are located, are more often that not on the receiving end of the “joint and several” scattergun approach 
to liability that is the hallmark of NZ law at the present time. Crudely put, the brunt of liability, sometimes 
regardless of culpability,  tends to fall on those least able to avoid litigation by a) dissolving the company 
or organization or b) leaving the country. The Territorial Authorities, suggests the Wellington City 
Council’s submission, fall into both of these categories. (Wellington City Council, 2011:2) 

They cannot escape involvement in legal proceedings by winding up or emigrating, are often in 
the position of ‘last man standing’. WCC’s experience is that this phenomenon is becoming 
increasingly apparent as time goes on and the number of solvent and/or locatable parties 
involved in building work in the mid to late 1990s reduces. 

As such, and as can be imagined, they were amongst its strongest supporters. Most apprehensions 
hence centred around the desire for certainty against continued liability against existing claims from third 
parties under the Weathertight Homes Resolution Act 2006, even if the main claimant, being the leaky 
building owner, decides to enter into a FAP agreement.  

3.1.2  Submissions - other Organisations:  
These included such bodies as the Bankers Association, the Certified Builders Association and the 
Registered Master Builders Federation. The latter gave cautious support for the proposals: 

The Bill is a fair and pragmatic proposal that gives some certainty to affected homeowners and 
allows for all parties to become involved in the solution, rather than be dragged through the long, 
expensive and distressing process of arguing about who’s to blame for the problem (Registered 
Master Builder’s Federation, 2011:2) 

The Federation was however critical of aspects of the Bill, particularly in the areas of concern it felt were 
not addressed such as “…around liability, technical solutions and administrative processes around 
repair”.(Registered Master Builder’s Federation, 2011:2) The over-riding concern is that when repairs 
are done, they must be done right, and nothing in this Bill assists this process. The stakes are or course 
high, and if success is not achieved further misery and frustration follows, which will, in turn, can result 
(if the claimant can afford it) in more litigation.   

The Crown has given itself complete immunity from anything done under the FAP scheme, even though 
the Dept of Building and Housing will administer it.  Councils, builders and building professionals are still 
liable for faulty work that stemmed from the FAP agreed repairs, if they fail. Immunity from civil 
proceedings only relates to the original defects, not the FAP sponsored solutions.  

Concerns around the damaging effects of poor quality repairs were also expressed by the Construction 
sector working parties, submitted as part of the RMBF submission.  

Repairs had often failed to address the underlying problems and some buildings were 
experiencing 2nd generation faults. The sector was embroiled [in] an “all faults” adversarial 
approach with legal costs, mediation settlements and awards/judgments (often disproportionate 
to the actual liability) contributing to an environment of litigation and a sense of unfairness by all 
involved… 

Not all organizations were supportive. HOBANZ, the Home Owners & Buyers Association’s submission 
opposed the Bill in its entirety, suggesting it will not provide a useful and viable option for most of its 
members. In particular those who: (Home Owners & Buyers Association, 2011:2)  
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• Were not eligible, for whatever reason, under the Weathertight Homes Resolution Act. 

• Could not raise the money to fund either the 50% required (if the Territorial Authority was 
implicated) or 75% (if the TA was not implicated)–plus any other sums that fell outside the 
“Agreed Repair cost”.  

• Have homes more than 10 years old. 

• Lived in multi-unit complexes.  

 

They were, like the RMBF, particularly critical of the Crown’s “pivotal” role in the planning of the 
process, yet resolved through Section S.125F from all liability should the process prove faulty. This 
view was also shared by the Tauranga City Council, which contended in its submission that “..all 
agencies involved in the repair of leaky homes should….be held to account for the work they do” 
(Tauranga City Council, 2011:2) 

 

The Certified Builders Association supported the general thrust of the bill but had apprehensions about 
the detail, particularly around discrepancies between the “agreed costs” and the actual final costs, 
which may be substantially more than that estimated, and even allowing for the fact that the “agreed 
costs” only become known after often extended periods of mediation, which of course incurs legal 
costs, when the thrust of the bill is to encourage participants to agree earlier rather than later, and then 
get on with the repair. (Certified Builder’s Association, 2011:3) 

 

Issues could also arise from the inability to define the repair (what is “directly necessary” to make the 
building weathertight). In spite of best practice, opening up a building for inspection can result in costs 
becoming considerably more than the “agreed cost”.  Whilst all parties that are part of the contributory 
agreement will be protected, any 3rd party not signed up will potentially be liable for any owner 
recovering any additional monies owed as a result of additional work required.   

3.1.3 Submissions - Apartment Owners within Multi-Unit (Bo dy Corporate) Complexes.  
The true nature of the calamity surrounding the leaking building crisis comes home when considering 
the position of apartment owners in the Body Corporate developments that proliferated across the 
Auckland Urban environment within the last 10-20 years. Behind the 8 submissions representing Body 
Corporate organizations are the stories of many individual owners caught up in a situation not of their 
making, committed to expenditure often beyond their means and from which they are unable to extricate 
themselves.   

 

Several Body Corporate submissions spoke of the difficulty in funding the final actual costs of a repair, 
even though appropriate professional advice and procedures had been diligently sought from the start.  

Particular difficulties included the need for resource consent approval to apply to the whole building 
because of each individual owned apartment’s intrinsic interconnectedness, even though damage may 
well be limited to one apartment. In this regard all apartment owners within a building are drawn into the 
web of litigation and mediation, regardless of whose unit is at fault. Body Corporate management have 
the task of convincing individual apartment owners within the Body Corporate to participate, an often 
difficult task where approval is required for those who did not occupy their premises, or who were 
overseas, or who for a variety of reasons, refused to acknowledge their responsibilities. “Trying to get 
every owner who needs funding to apply for loans separately takes a long time and causes delays” 
(Bunting  2011 3) and contributes to the “...psychological and financial toll on owners” (Walker, 2011:1).   

 

Macredie’s submission (Macredie, 2011:1) refers to the difficulties in Body Corporate of having to put 
everything to the vote.  
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With 76 individual owners in our situation, we are each relying on all 76 owners raising the funds 
for repair. Those of us willing to just get on and fix the apartment are outnumbered by those that 
cannot or will not raise the funds – making it extremely difficult to start repairs. 

 

In Macredic’s body corporate the introduction of the FAP has delayed the take-up by owners of a repair 
contract. Owner opinion is now split, with some wishing to wait and see the form of the Bill as finally 
drafted into law. This, she believes, will lead to delays in construction, and hence increased costs, 
eroding any benefit the final FAP Bill may have in lessening their outlay.   

 

Cherie Player’s submission highlights one of the limitations in the scope of the FAP. Their Body 
Corporate was signed off “.by an independent certifier who has since closed his doors” and hence, 
claims Player, ineligible for the Council contribution of 25%. (Player, 2011:1). This ineligibility extends 
even to those when the Certifier has a formal contractual agreement with the Territorial Authority 

 

3.2.4 Submissions – Private Building Owners. 

 

Private building owners formed the majority of submissions. Most were supportive but had issues with 
aspects of the bill that in the main reflected their own experiences. 

 

Some 20% of submitters wanted extensions to the 10year limitation on claims, and spoke of personal 
experiences in having claims to the WHRS rejected because of time considerations.  This is a 
reasonable request, considering the first glut of homes experiencing problems in the leaky building 
scenario were those constructed in the 1990s and early 2000s (Murphy, 2000). 

 

Another 20% focused on the problems associated with claims in progress or under repair whilst this new 
Bill was under deliberation, and doubts about eligibility to opt in to the FAP –and hence receive belated 
costs from Government and Territorial Authority -should they proceed with their existing remedial 
contract process to completion. 

 

Several owners lamented the injustice of the FAP scheme excluding Council contributions (25%) to 
claimants because their home was signed off by a private certifier, or even a certifier legally contracted 
to the Territorial Authority, in place of that same Territorial Authority, when they had no part in the 
decision making process leading to that action.  
 
A few took issue with the generally held view that litigation was providing a poor outcome for the home 
owner and were dismissive of the impact this new piece of legislation would have. John Wilson saw it as 
a cynical offering to people in difficult circumstances and useful only for small claims of “less than 
$100,000 where the owner could afford an extension to their mortgage”. (Wilson, 2011:1). 
 

It is untrue that litigation results in poor outcomes for the home owners. Litigation is an effective 
means of getting accountability for the building system failures. …litigation through the courts 
has proven to be cost effective, and is the only means to hold Council, Builders, and Developers 
to full account. (Wilson, 2011:1). 

 
To the Government, the reality speaks otherwise:  
 

There is too much confusion in the current litigious process, because a number of people who 
have sought litigation have ended up winning their case, and then their legal fees have been 
almost the same size as-and in many cases, more than –their settlement. It is a case of even 
when one wins, one still loses. (Williamson, 2011:1) 
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4 CONCLUSION 

The reasons for the introduction of the Financial Assistance Package can be traced back to the poor 
performance of the NZ building industry following the introduction of the performance based NZ Building 
Act in 1991. The self-regulatory nature of this Act coupled with other factors such as the rapid 
introduction of new building materials and systems with dubious durability capability, poor quality 
construction methods, inappropriate design, lax documentation and supervision and the introduction of 
chemical free timber all combined to create many more defective buildings than had been the case in 
the past. The cost of repair to the economy has been such that the Government could not ignore the 
issue. Since the Hunn report published its damming report in 2002 it has reviewed the Building Act 
(2004), tightened up on a variety of contributory causes, set up an adjudication and mediation strategy 
and promised to license building practitioners.  

None of this has been of particular assistance to the owners of the defective buildings already leaking, 
who have, until the introduction of this financial package, been left largely to fend for themselves, their 
only recourse litigation through the courts or mediation through the Weathertight Homes Tribunal. In 
either case for reasons given, the outcome was often unsatisfactory.  

What are the implications for the building industry? The trade off is relief for the contributing parties from 
the threat of litigation. It will allow stakeholders such as builders, designers and others, to become a part 
of the contribution agreement by contributing money or by a contribution in kind, thus assisting in the 
overall success of the repair work, and in doing so limiting their liability from future action. 

Will this financial package make a difference to the personal hardship suffered by those unlucky enough 
to be in possession of a leaking building? In the end it is suggested, not much. It is the first significant 
step in direct financial assistance by the NZ government towards those effected by this calamity. That 
itself is a positive step. The thrust of the submissions indicate, in the main, cautious and qualified 
support amongst those likely to benefit, such as local authorities, banks and building organizations. 
Submissions from private homeowners and homeowner associations were decidedly more mixed, not 
so much from concerns about the scheme it self as much as from issues around eligibility. Homeowners 
with houses more than 10 years old, or who were unlucky enough to have their house certified by a 
private certifier, or who were a part of the multilevel apartment complex all suffered in terms of their right 
to qualify for the scheme. Even those who qualified through the narrow criteria of opportunity and took 
advantage of the scheme, are still left with 50% of the “agreed repair costs” to finance themselves. For 
many, this is 50% more than they can afford. The bill hence favours the smaller claim where litigation 
costs would otherwise dissipate a disproportionate part of the sums having to be raised. It will not assist 
in funding for those incapable of qualifying for bank assisted finance, or those who otherwise, like super 
annuitants, cannot afford to service their 50% part of the agreement, even if they qualify. It will only 
assist the Body Corporate when agreement has been reached within the complex by most of the 
contributing owners 

So, for some, a measure of relief. For most, however, a package that has come too little and too late.  
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